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FEDERAL ELECTION COMMISSION

COMPLAINT OF JAY JACOBS, CHAIRMAN OFFicr -
OF THE NEW YORK STATE REMOCRATNC PARTY leg -~

COMPLAINANT,
Against
JOHN GOMEZ,

MUR 6320

CANDIDATE FOR NY 2D CONGRESSIONAL DISTRICT

LAWRENCE KELLY, an attorney duly admitted to practice in the courts of the
State of New York, the United States District Court for the Eastern District of New
York, the Southern District of New York, Second Circuit Court of Appeals and
United States Supreme Court, submit this Affirmation under penalty of perjury in
response to the Complaint of New York State Democratic Party Chairjay Jacobs.

[ am a volunitesr for the casapaign of john Gomat {br %ire New Yark Secorsd
Congremsiomal District. Fer purpoees of this disvession | beliews it i ndlewnnt to kst
my background as an Assistant District Attorney, Assistant County Attorney and
Senior Rule of Law Adwinor: for the US Atate Dapartment in Iraq. In thet werk, 1 have
prasecuted individonls for the vinlation of clearly defined law, reprecented
government workers sued for violation of clearly defined law, and attempted to
build a respect for the rule of law in southern Irag.

I have difficulty with Chafiman Jacobs’ complaint, as it seems in direct
confiict with what was explained to me &z the settled law of the Comamissién.

In the early part of 2010, my friend John Gomez indicated he was interested
in running for Congress. Aloog isti}) @ fow other friemds, | vwohmisernd t oy to
figure ont the mlae of the campaign.

In May 2010, I traveled to Washington DC for the two day FEC Seminar for
Congressianal Campaigns. I listened and asked questions at lectures and spoke to
FEC staff and Commissioners at lunch and at breaks in the proceeding. A number of
John's iriends ifdclude individuals with large national audiences in talk radio, where
they offer their individual views on matters of interest.
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The main issue 1 had was the use of the internet for fund raising and for email
blasts and czmpaign fund solinirations fram suppostars. In dinect sonveasatiens
with FEC staff, | reviewved the cacsaguences of using an indiwvidual with a Facshaok
account with over 200,000 friends for direct campaign solicitation. &t was indicated
to me that the internet was a free speech zone, and the FEC did not want to inhibit
the use of the internet for campaign fund raising, solicitation or message
forwarding.

‘The i=mnimous response was that the FEC wanted the broadest possible use
of these new mechanisms to draw as many people into the political process and

support full pasticipetics.
FEC paperwork izdisated that

“Exchanging hyperlinks, forwarding emails and attaching downloaded pdf flles are
common ways most individuals use the internet to exchange information . The
Commission is taking this opportunity to make dear that such activity would not
constitute in kind contritsations”.

* A cansacanicasion through ane’s arm website is analogows tv a ecomammication
marle from a snaplex in a public sgamire. There is no evidence in the legislative
history of BCRA of a Congressional intent to regulate individual speech simply
because it takes plage thzeugh caline media®.

In further support of this position, the FEC noted “On September 5, 2003,
the Committee on House Administration revised its own franking rules to remove
emalil communications from the list of “unsolicited mass communications”
requiring pre-authorization from the Franking Committee”.

FBC Notice 2006 -XX Internst Cormunicaifors Ap»nda Becumeont Number 66-20

In contrast, Democratic Party Chatsman Jacobs has clearly spent a lot of time,
money and resources to try to fashion a choke collar on the free run of political
speech by individuals seeking to ueseat his incamhent I would note that incumbent
has unrestricted free mass emails under the Franking Privilege. By alleging that
Facebook accounts or websites have some corporate connection, Democratic
Chairman Jacobs seeks to have the FEC prehibit the use of internet or Facebook
resources by indiviiual supporters of a challenger in a campaign while the
incambent can emall every email address in the wold every minute of the day at

public expesnse.
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In the unnumbered second page of Point 5 of Chairman jacobs Complaint, he
indicates thet “lmstly, the amnil xrs nit dicteilnited prmesally to the pablic, it was
distuibuied te individiials on Henuity’s list”. | diisl nat ane Jay ecolu or Staxe Isrant
at the FEC Conference in May, but distribution ta Hannity’s list was the ane
question ] thought was definitively answered at the conference. There are no
limitations.

What exactly is the legal technicality which justifies a restraint on Hannity’s
First Amendment rights, to support a candidate? What are Gomez’ First
Amendment rijitss, ix’being abie to adetye the yoting public of his positions? Wit
are tim Finst Aiunsulment 1ighits of the pensle an “Hummity’s list” to reashse this
information ia order to be fully informad fon the eirution? Theee ave all maitars of
cosstiestional importoace, ignared by Chairman Jacshs.

If one was to adapt Jacobs view of the Constitution, how would one justify
the chilling effect in the United States if one had to measure the contractual
minutiae of one’s internet connection to determine if there was a prior restraint by
the government on the use of the internet? Would use of a doctor’s office email be
illegal if tive ortor was part of a professional corpuration? Whit if tire intermet
connaction ves a claimred bustiress enperme? Dz that muke its use crimimeil wwder
the [muse view of tha Censtitosien?

Ghaicrean Jacobs allegas, furthar, that =y clerical assistance in sanding an
email ramoves the immunity for an iadividual volunteering to engage in
uncompensated internet activity. Footnote 8 on page 3 of the Jacobs Complaint.
(alleging that this use of a clexk to send the email destroys any immunity under 11
CFR 100.94). This, I believe, is tie first assertion that there exists a derical
abrogation ol Constitationaf rights.

De=x anyone bmt ths Naw York Sthte Dtsmwarmtis Prriw want to pe down siis
pash? If 1 ask my sssveiiry to pasof nesrd a personal emall, does that make ita
corporate email? IfI send it to a friend using the satellite technology to a small unit
in Iraq, does that make it a government email? This push down a slippery slope of
censoring the use of the internet is exactly the point the FEC lecturers were making
in their presentations in the May Seminar when they indicated the FEC had no
intérest in becoming the arbiter of where the use bf the internet becomes illegal.
Thre use of the internet is not illegal, it is encouraged, and the FEE will endeavor to
spread that message.

-3-



11044283732

But the FEC is not the universe. Instead, the very filing of a complaint with
the FEC has had ics intended effect, chilfing any co:mment oh the Gomez campaign
by tire parties nmeed in @ coumsluint. The lawsers have Irow stvosm wp, the “free
use” of the intermet enosuraged hy tive FIC will be thut dossa fiir the fnbeseinbie
future, and thore whn sk to put a choke hald on the un of tise intesnall by
chalinagers have wo= a major tactical victory. Criminal and chall pansitias, the
praspect of axtended litigation and the endiess cash of the incumbent party arrayed
against the regpondents will have that effect.

This is in line witli a piece in the New York Times authored by my law school
Professor Joel Gora, who indicated that a number of key First Amendment
principles have become cbseur=d in &he zeul @ “reform” our eloctions.

“Our inradihly eompinx spstem of casepaigh finnme rulss and reglstiorss « ahout
who can speak and what can be said and when it can be said - presided over by the
governmant bursaucrais at the Federal Eloction Commission, and bached up by
criminal and civil pensities, has created, in effiect, 2 de facto system of prior
restraint which causes a chilling effert an political speech all over the couniry.”

July 14,2010 Restorirng Free Speech in Elections: Essay by Joel Gora

This enfortumnme peetity shmds ta esmiezat to this susamery of the FEC
discussions I wrote on May 3, 2010:

“The session today daealt with the use of the internet. FEG rega are drafted to let the
market run free according to one Commissioner who testified. I tried to analyze
SH'’s Facebook in light of these regs, and the Commissioner indicated it made no
difference if someone (I used the example of a woman) posting had 15 friends or
270,000 frienids, the FEC considers such use exempt from regulation”.

The materiils prutided by the S8C in the seminar underscered thB
commitnent to feue use of the inthemet, wiing fin: acamie of an imdividuul on a
soapbox in a public square. I was reminded of Eamon DeValera, the Irish patriot.
After being arrested by the British for making a speech on Irish independencein a
Dublin square, De Valara was relessed aRter a year and wallred back to the park,
back to the soapbox, and began by stating “As | was saying...." The FECU recognizes
that free speech is to be encouraged, as it marks a leadership willing to engage ir
public debate. As De Valera's example pointed out, to tryto stomp out the free
expression of idess on political inatters only serves to undedriine the distanve
between those in power undl these béing g=verned.
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Indeed, when one looks at the FEC regulations adopted in 2006, the FEC
memo quotes Senator Rzss Feingold as indicating wmiy limReticas ou the ase of
such media it syylingt the spirit and intmt of the legishuifon us Congress verote and

pansuxd tiee bill

* The Commission notes that Senator Russ Feingold, one of the BCRA’s sponsors,
stated recantly that “linking canpaign wab sites, quotingfrom or republishing
campaign materials, and even providing a link for donations to a candidate, if done
without compensation, should not cause a biogger to be deemed to have made a
contribution to a campaign or trigger reporting requirements.®* 2006 FEC Internet
Communications Becision®.

FoolisHl nre. That ttves niot stop the New York State Democratic Party from
seeking to inhibit speech. Alleging that Sean Hannity’s personal property
(Facebook, Hemmity.com) hes tunguniied earperate shell, ( 2 madtter, it wounld
appear, which is mennt mare to farce him to disclese cumership righta snd private
contrachal relationships), Democratic Party Chairman Jacobs wesld have the May
FEC Seminar stand as a testament to empty wards and unfulfilled proneise. For if
your internet site has any commercial business function, it appears that every
small businessman in the United States should, in the opinion of the New York State
Democrasle Chair, have a d¥lorant set of raiesm follaw. Than rule ¢en be smnmed
up & followm “Den’t use the inturnee, den’t get inwelved in the public debae on the
intoenet, Biyg Benther s msisioing and tie mientier is set to Oruml’s 1984

That has besm, in sffact, the rasuli of the Compinint. Corparafisns with amy
tangeatial relntionship to this comgilaint haxe ne intanest ia battling the anti
business federal administration. Better to let the “haves” in government run “their”
government rather than do fruitiess battle. Keep your head down until their
excesses, despite all of the advantages of intumbency, bring them down.

The mix includes the outragecus ddvantages which incianbents have over
challemygers in Congrussicmul ruves. In the battle of Duvids revsus tncumbent
Gcldatia, tine incumbents wonid st wmit tii¢ FEC to censider that esnalls for
Members of Congress have been unregulated and free of public limitation as part of
the Franking privilege sirma 2002. That is tha prevines of thie “Lavey”, as tiey do
thair best to k=ep the "have nats” out of their governanent. Limiking the opportunity
to email sypport of a friend running for office will be the legacy of this complaint, no
matter what the Cammissioners nventually decide. All 6fthe broad strokes and free
accass speeches are worthless words when this type of complaint can so easily close
down free speech, asitltas.




11044283734

In Iraq, when the members of our Provincial Reconstruction Team were
dealing with the lates dysiimctional uttesmipt at orgemizing a post efection provirzial
governmont, 1y sullompses in the prosiinial resonstmmction tssen bavoght me in an
exmmpie of ax even nuee lyniimetibnel gosermmmnt, i lew York fitete Serate. g
Ed Kagh has sitirl about the Demoeratia Presitient af the New York Siate Senate and
the fitats Semate Ramecrats “ what they are deing Is using the procsss of
government, not far good govarnment, hist to be able to remain, and feed at the
public expense. They Jike to bw reelected and elected time after time, and notde
anything to earn their pay.”

In the Instant scenai¥, the incumbent Democratic Member of Congress was
so petrified at what this internet fund raising might do, he filed (by his proxy the
Democratic Sume Chsir) thiz Compilaiik betore the raponmg period ciosed. Ruther
thee nmies sufiicient to eltallmge his hirsked muiti-miliions dolar foy dolar, the
actual! oEsasien recsived reflest the azonomic depressivm cssigad by the Desxninatic
leadarship’s palicies. Thare is ilitie money lnft in the US fur the have nats w0
challenge the "haves” in government on a level playing field. The haves will dearly
use any tool they have at their disposal to discourage free speech and the
dissemination of facts to the public. Without the free use of the internet, the only
tool left tv the voters is tb vote out the “haves” on November 2. On that day, there
will be 1o atterneys, no State purty leaders, and no incmbants stanfiayg in the way
of vexe=s wiio have had emough of tive gamesr=massliip and Uie ensp¥y promises of
opuz and fdr dissusslon.

lithe FEC vwnntad tn deslare the leternet tase of ramraint, tny skould have
mada it cles" at thw FEC Snminar that they would bounce back any allegations
dealing with the internet. Ifthe FEC is willing to abide campaigns frozen by
politically inspired allegations against the candidate far recelving contributions
from the internet, then they shiould not be holding seminars in which they indicate
that the friternet Is fi'ee and open to innovative concepts for getting people involved
in politivil casnpaigns. The New Yorll State Senate Puesident Malcolin Smith
indicsrbh rarexely tirit he nilnoot to nedistriet Now York $ate Ropabliesns “inte
oblivion® for thie next twmny years. The Nuw YOiix Stas Duscossmtic Chair, havihig
plassl [loments s dhesnst amyy Hnsce seat {inmn Nowr Yasek, mbiws nlegy homin
that e hes similar pisos for the use of the intarnst is challenging “his” incumbenis.

As Professar Gora indicated in kis New Yok Timas plece, the New York Smie
Democratic machine is linlsg up against Justices Rlack, Warren and Douglas, whe
Gora describes as “perhaps the three greatest liberals wha ever sat on the Supreme
Court” when they wrote :
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“Under our Constitution it is We the People who are sovereign. The people have the
final uny. The legislators are their spokessran. Ti= pewple d&éraiine through their
votes the destiny of tlie mation. It is thersftme tmpeitant - viteily impertant- that all
chanmsis @ cmresmnimtion be mum to themn tairing every eleciton, tiost np point of
vies he restrainad or hasmed, and shat Sz peopla bare ascess W the wiesums of sezry
group in the cammunity.”

This complaint by Chairman Jacobs is an example of why the majority of
Americans have come to a lack of trust in their government. The people in power
make it up as they go along. Rather than the simple elegance of the Founders in
unleashing tire power of free and open expression unburdened by goverment
licensing or pricr msivahit, we have entired a purgatory. A Bmbe where auy
speatir ex ant againni the antrenrhel mowses in geamessvme cm i cifiled by
opuzing an lnvestipgticu with a fedaral aggacy or enforciag a clause in
subpamgraph 4(d) sshsecliena 3 in some (incenent uoread by any Merahen of
Congress. If Chairran Jacebs is an peint in his complaiat, (and ke spends a lot of
time trying to obscura that Hannity seems to be protected as acting as an individual
volunteer engaging in uncompensated internet activity ), then there really donot
seem to be any fixed rules. And, as Professor Gora notes, all of that is inherently
unconstititional and, at the end of the day, un-American.

Before | boramy a presecutor, my brothers who practice law urged r=e to Be
sure | ceuld look mysstt in the mirwor as well on my last day as a prosecutor as I did
on the firstday. Ido not see how anyone involved with this election law, which
seems a free fibating anercise in uaconstitutional restimint, conld honantly look at
themselves in the mirror if they were now to impase further limitations on the use
of the internet and other new technologies for election purposes. As justice
Douglas noted “The Constitution is not neutral. It was designed to take government
off the backs of people.” The Court Years, Random House 1980 page 8. That is the
guide for'all ofus, amd Chairman Jacobs adds no new fake on the Constitution to
indicave restraint on free speech is urged Yierein for new media,

R appears that Clish'man JEcobs sole inttent, 8run, was to chill political
speech by tae blunt insemment of his positiom ax Chait of ihe State ifmmmeratic
Cammitten arvi his uma of a fadersl agency in a Washingiem DC {n a €apital City
completely run by the Democratic Party. He has succeeded, for the short term, in
that purpose, allowing his incumbent Member of Congress reason to cheer that
political gamesmanship has afforded him another advantage. The FEC, however,
should refiect on some other words ofJustice Dolglas;
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“Free Speech is not to be regulated like diseased cattle and impure butter. The
audiesza that hissed yestertiay may applaud taday, evan far the samse perforssance.’

In other words, the First Amendment does not depend upon your point of
view. It stands as a bulwark against government having a point of view when it
comes to the content of a citizen’s speech.

¥or all of the dbove reasons, the rzspendent John Gomez requests the
Commission find that no action should be taken against him in response to the
Complaint of the Deranaratic Party Chaieman Jaanbs, anil, aitmmatively that the
complaiat dess nat wannant the use of Coammission resonrces and be dismissed.

Dated; July 14, 2010




